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U.S. Customs Service 


Treasury Decision 


19 CFR Part 148 


(T.D. 91-35) 


REGISTRATION OF PERSONAL EFFECTS 
TO BE TAKEN ABROAD 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The U.S. Customs Service is amending its regulations to 
permit distribution of blank copies of the Customs Registration Form 
used by travelers to register foreign-made articles which they are taking 
with them when they travel outside the United States. Prior to this 
amendment, travelers could not obtain blank copies of this form. Be- 
cause all merchandise of foreign origin is subject to a Customs duty, 
travelers should register foreign-made goods with Customs before de- 
parting the United States. This will facilitate identification of the goods 
upon the traveler’s return and exempt them from duty assessment. This 
amendment is being made to help eliminate delays and frustrations 
which are sometimes encountered when many travelers complete the 
form at an airport just prior to departure. 


EFFECTIVE DATE: April 26, 1991. 


FOR FURTHER INFORMATION CONTACT: Linda Walfish, Office of 
Inspection and Control, (202) 566-9425. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

All merchandise of foreign origin imported into the United States is 
subject to a customs duty unless it has been specifically exempted from 
this duty. Under § 148.1(a), Customs Regulations (19 CFR 148.1(a)), 
any person, except a nonresident seaman, airman, or person engaged in 
similar employment, who intends to take effects of foreign origin abroad 
may register such articles before departure from the United States in 
order to facilitate their identification on return to the United States. 
Only articles of foreign origin having serial numbers or other distinc- 
tive, permanently affixed unique markings can be registered. 

Under § 148.1(b), travelers desiring to register articles of foreign ori- 
gin must present the articles to a Customs officer and, at that time, com- 
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plete a Customs Form 4457. After the Customs officer has examined the 
articles and verified their description, he will sign the form and return it 
to the applicant for presentation on return of the articles. A Customs 
Form 4455, “Certificate of Registration,” could be required in instances 
when Customs Form 4457 will not adequately serve the purpose of regis- 
tration. 

In 1982, when Customs last revised its regulations governing the use 
of Customs Form 4457, there was concern that fraudulent use of the 
form could seriously jeopardize revenue collection. That was the ration- 
ale for the requirement that the traveler present the articles to be regis- 
tered before being issued the form. 

Customs has reevaluated that position, and has determined that Cus- 
toms Form 4457 may now be made available to travelers upon their re- 
quest in advance of their arrival at the Customs office. By permitting 
travelers to fill out Customs Form 4457 prior to their arrival at a Cus- 
toms office, delays and frustrations encountered while travelers at- 
tempt to fill out the registration forms at the Customs offices will be 
eliminated, or at least, greatly reduced. The good will generated and sav- 
ings in time and personnel requirements will significantly outweigh any 
potential for fraudulent use of the form. Travelers will still have to pre- 
sent both the properly prepared form and the articles being registered to 
the Customs officer in order to have the form validated. The form will 
have to be signed in the presence of the Customs officer. All other exist- 
ing requirements regarding the registration of foreign made articles will 
remain unaffected by this amendment. 

Travelers will be able to obtain a blank Customs Form 4457 and in- 
structions for preparing the form by visiting, telephoning, or writing to 
any Customs office and requesting that a copy of the form be given or 
sent to them. It is also anticipated that travel agencies will obtain blank 
forms and instruction sets for their clients. 

The Customs Service believes that this change will benefit both the 
traveling public and Customs by eliminating an unnecessary delay in 
the departure process for travelers, speeding processing for both travel- 
ers and Customs officers, and reducing the number of officers needed in 
the registration area. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE 


Because this amendment relaxes an administrative requirement, 
pursuant to § 553(b)(B) of the Administrative Procedure Act, no notice 
of proposed rulemaking or public procedure is necessary. For the same 
reason, a delayed effective date is inappropriate. 


REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that the amendment will not have a significant 
economic impact on a substantial number of small entities. Accordingly, 
it is not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 and 604. 





U.S. CUSTOMS SERVICE 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


DRAFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 


List or SUBJECTS 


19 CFR Part 148 
Customs duties and inspection, Imports, Personal declarations and 
exemptions. 


AMENDMENT TO THE REGULATIONS 


Part 148, Customs Regulations (19 CFR Part 148) is amended as set 
forth below: 


PART 148— PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The general authority citation for Part 148, Customs Regulations 
(19 CFR 148), continues to read as follows: 


Authority: 19 U.S.C. 66, 1496, 1624. The provisions of this part, except 
for Subpart C, are also issued under General Note 8, Harmonized Tariff 
Schedule of the United States, 19 U.S.C. 1202; 


* * * * * * * 


2. Section 148.1 is amended by revising paragraph (b) to read as fol- 
lows: 


§ 148.1 Registration of effects to be taken abroad. 


* * * * * * * 


(b) Procedures for registration. Applicants for registration of articles 
of foreign origin shall present the articles, together with a completed, 
but unsigned, Customs Form 4457, which may be obtained in advance of 
departure, to a Customs officer. After the Customs officer has examined 
the articles and verified their description, he shall have the applicant 
sign the form. The Customs officer shall then sign the form and return it 
to the applicant for presentation on return of the articles. Customs 
Form 4455 may be required in any case in which Customs Form 4457 
will not adequately serve the purpose of registration. 

* * * * * K 6 


CAROL HALLETT, 
Commissioner of Customs. 


Approved: March 29, 1991. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 26, 1991 (56 FR 19259)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-30) 
LLoyps ELECTRONICS, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-06-00781 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain AM/FM receivers with clock radio and stereo 
cassette recorder players as radio combinations, “whether or not incorporating clocks or 
other timing apparatus,” under item 685.50, TSUS, a basket provision. Plaintiff protests 
the classification, and contends that the imported merchandise is properly classifiable as 
“(machines not specially provided for, and parts thereof,” under item 678.50, TSUS. 

Held: The imported merchandise was properly classified by the Customs Service as ra- 
dio combinations, “whether or not incorporating clocks or other timing apparatus,” under 
item 685.50, TSUS, a basket provision. 

[Judgment for defendant. ] 


(Dated April 15, 1991) 


Sheldon & Mak, (Steven B. Lehat), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, (Saul Davis), and 
(Steven Berke, United States Customs Service, Of Counsel), for defendant. 


RE, Chief Judge: The question presented in this case pertains to the 
proper classification, for customs duty purposes, of certain merchan- 
dise imported from Taiwan and described on the customs invoice as 
“AM/FM-FM Receiver with Clock Radio and Stereo Cassette Recorder 
Player.” 

The imported merchandise was classified by the Customs Service un- 
der a basket provision for radio combinations, “whether or not incorpo- 
rating clocks or other timing apparatus,” under item 685.50, TSUS, 
with duty assessed at the rate of 6.2 per centum ad valorem. Plaintiff 
protests this classification, and contends that the imported merchan- 
dise is properly classifiable as “[mJachines not specially provided for, 
and parts thereof,” under item 678.50, TSUS, with duty assessed at the 
rate of 4.4 per centum ad valorem. 

The pertinent statutory provisions of the tariff schedules are as fol- 
lows: 


Classified Under: 


Schedule 6, Part 5 


Radiotelegraphic and radiotelephonic transmission and reception 
apparatus; radiobroadcasting and television transmission and re- 
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ception apparatus, and television cameras; record players, phono- 
graphs, tape recorders, dictation recording and transcribing 
machines, record changers, and tone arms; all of the foregoing, and 
any combination thereof, whether or not incorporating clocks or 
other timing apparatus, and parts thereof: 


* * * * * 


Other: 


* * * 


685.50 Other 6.2% ad val. 
Claimed Under: 
Schedule 6, Part 4, Subpart H 


678.50 Machines not specially provided for, and 
parts thereof 4.4% ad val. 


The question presented is whether the imported merchandise has 
been properly classified by the Customs Service as radio combinations, 
“whether or not incorporating clocks or other timing apparatus,” under 
item 685.50, TSUS, a basket provision, or is properly classifiable as 
“[mJachines not specially provided for, and parts thereof,” under item 
678.50, TSUS, as claimed by the plaintiff. 

In order to decide the question presented, the court must consider 
“whether the government’s classification is correct, both independently 
and in comparison with the importer’s alternative.” Jarvis Clark Co. v. 
United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed. Cir. 
1984). Pursuant to 28 U.S.C. § 2639(a)(1) (1988), the government’s clas- 
sification is presumed to be correct, and the burden of proof is upon the 
party challenging the classification. 

After an examination of the stipulated facts and exhibit, pertinent 
tariff provisions, and relevant case law, it is the determination of the 
court that the plaintiff has not overcome the presumption of correctness 
that attaches to the classification by Customs, and that the imported 
merchandise has been properly classified by the Customs Service as ra- 
dio combinations, “whether or not incorporating clocks or other timing 
apparatus,” under item 685.50, TSUS, a basket provision. 

In lieu of a trial, the parties have stipulated to the facts. As stated by 
the parties in their stipulation, “[t]he imported merchandise consists of 
AM/FM radio reception apparatus in combination with cassette record- 
er/players and solid-state digital timekeeping devices. * * *” Each of the 
imported machines “possesses an integral solid-state digital timekeep- 
ing device portion.” The timekeeping device portions of the imported 
merchandise “contain LED displays, the purpose of which is to display 
time in various modes.” The stipulation expressly provides that the im- 
ported merchandise does not contain any “moving parts,” nor any 
“movements, mechanisms, or synchronous motors.” 
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In addition to the stipulation, the parties admitted into evidence a 
joint exhibit. The joint exhibit consisted of plaintiff's product service 
manuals and various marketing materials for solid-state timekeeping 
devices marketed by the plaintiff, and similar to the timekeeping de- 
vices contained in the imported merchandise. 

In support of its contention that the imported merchandise is prop- 
erly classifiable under item 678.50, TSUS, the plaintiff asserts that the 
imported merchandise “is ‘more than’ that which Customs classified it 
as, being properly classifiable as machines not specially provided for.” 
The plaintiff asserts that the imported merchandise contains a “solid- 
state digital timekeeping device,” and that the device is not a clock or 
other timing apparatus, for purposes of the tariff schedules. Hence, 
plaintiff submits that the imported merchandise is “more than” a radio 
combination, “whether or not incorporating clocks or other timing ap- 
paratus,” as provided by item 685.50, TSUS. 

In order to establish that the imported merchandise is properly classi- 
fiable under item 678.50, TSUS, the plaintiff must show that the 
timekeeping device contained in the imported merchandise is not a 
“clock[ ] or other timing apparatus,” within the meaning of item 685.50, 
TSUS. In support of its contention that the imported merchandise does 
not contain a “clock[ ] or other timing apparatus” within the meaning of 
the tariff schedules, the plaintiff cites Texas Instruments, Inc. v. United 
States, 82 Cust. Ct. 272, C.D. 4810, 475 F. Supp. 1183 (1979), aff'd, 67 
CCPA 59, C.A.D. 1244, 620 F.2d 269 (1980) (Texas Instruments I). 

In Texas Instruments I, the imported merchandise consisted of inte- 
grated circuit devices, which were used as components in modules of 
solid-state electronic digital watches. The merchandise was classified by 
the Customs Service as assemblies and subassemblies for clock move- 
ments, under item 720.75, TSUS. Plaintiff protested the classification, 
and contended that the imported merchandise was properly classifiable 
“as transistors and other related electronic crystal components,” under 
item 687.60, TSUS. 82 Cust. Ct. at 274, 475 F. Supp. at 1184. 

The Customs Court noted that implicit in Customs’ classification of 
the merchandise as assemblies and subassemblies for clock movements 
“is the premise that the module in a solid-state digital watch of which 
the subject merchandise is an assembled component part is a ‘watch 
movement’ within the purview of the tariff schedules.” Id. at 277, 475 F. 
Supp. at 1186. The court reviewed the testimony at trial and several lexi- 
cographic definitions, and concluded that the term “movement” has a 
specific and unambiguous common meaning in the horological industry. 
See id. at 278, 475 F. Supp. at 1187. The court explained that “the term 
‘movement’ as used in the horological industry refers to a mechanism, 
whether mechanical or electro-mechanical, which possesses some mov- 
ing parts to which or from which motion is transferred.” Id. 

The defendant contended, however, that in enacting the applicable 
tariff provisions “Congress intended the term ‘watch movement’ as 
used in the tariff schedules to include any device capable of measuring 
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time. * * *” Jd. at 280, 475 F. Supp. at 1188. The court reviewed the hear- 
ings before the United States Tariff Commission, and rejected the de- 
fendant’s contention. The court noted that, in enacting the tariff 
provisions, Congress did not intend: 


to place a meaning on the term ‘movement’ other than its accepted 
common as well as commercial meaning, and include devices of 
every character, when, in fact, the only ‘movements’ which were 
then in existence and which were the sole subject of congressional 
consideration fell within the undisputed common as well as com- 
mercial meaning. 


Id. at 282, 475 F. Supp. at 1189. Hence, the court held that the plaintiff 
had successfully rebutted the presumption of correctness that attaches 
to the classification by Customs, and that the imported merchandise 
was properly classifiable as transistors and other related electronic crys- 
tal components, under item 687.60, TSUS. See id. at 286, 475 F. Supp. at 
1193. On appeal, the Court of Customs and Patent Appeals affirmed. See 
United States v. Texas Instruments, Inc.,67 CCPA 59, C.A.D. 1244, 620 
F.2d 269 (1980). 

It is clear, however, that Texas Instruments I does not govern the clas- 
sification of the imported merchandise in this case. In Texas Instru- 
ments I, the court construed the tariff classifications contained in 
Schedule 7, Part 2, Subpart E. It is to be noted that Headnote 1 to Sub- 
part E states that “[t]his subpart covers watches and clocks, time 
switches and other timing apparatus with clock or watch movements, 
and parts of these articles.” Subsection (iv) to Headnote 1 expressly 
states that Subpart E does not include “combination articles provided 
for elsewhere in the tariff schedules. * * *” Additionally, Headnote 2(a) 
states that: 


the term ‘watches’ embraces timepieces (including timepieces hav- 
ing special features, such as chronographs, calendar watches, stop- 
watches, and watches designed for use in skindiving) suitable for 
wearing or carrying on or about the person, whether or not the 
movement therein is within the definition of ‘watch movement’ in 
headnote 2(b). * * * 


(emphasis added). 

Indeed, in a case involving the importation of solid-state electronic 
watches and watch modules, this court noted that Subpart E “embraces 
only watches possessing ‘watch movements.” Texas Instruments, Inc. 
v. United States, 1 CIT 236, 241, 518 F. Supp. 1341, 1344 (1981), aff'd, 69 
CCPA 136, 673 F.2d 1375 (1982) (Texas Instruments II). Citing head- 
note 2(a), the court further noted that “the term ‘watches’ embraces 
timepieces — whether the movements therein may or may not fall within 
the dimensional requirements provided for in the subsequent headnote 
2(b).” Id. 

Furthermore; this court has recognized that solid state digital 
watches are “watches,” for purposes of the tariff schedules. In North 
American Foreign Trading Corp. v. United States, 8 CIT 359, 600 F. 
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Supp. 226 (1984), aff'd, 783 F.2d 1031 (Fed. Cir. 1986), the court held 
that solid-state electronic digital watches are properly classified as 
“(slolid-state electronic watches and clocks,” under item 688.36, TSUS. 

Hence, it is clear that the term “clocks or other timing apparatus” in 
item 685.50, TSUS, is not limited to watches or clocks containing move- 
ments. Item 685.50, TSUS, therefore embraces radio combinations con- 
taining solid-state clocks, such as the imported merchandise. 

Further support for the court’s conclusion that solid-state timekeep- 
ing devices are embraced by the term “clocks” in item 685.50, TSUS, is 
provided by the plaintiff's product manuals and marketing materials, 
which refer to the timekeeping devices similar to those contained in the 
imported merchandise as “clocks.” It is well established in customs law 
that although descriptions contained in service manuals and marketing 
literature “are not conclusive, they are relevant evidence of industry us- 
age, particularly when they contradict the plaintiff's present position in 
[the] litigation.” NEC America, Inc. v. United States, 8 CIT 184, 190, 596 
F. Supp. 466, 471 (1984), aff’d, 760 F.2d 1295 (Fed. Cir. 1985). SeealsoA 
& A Int'l, Inc. v. United States, 11 CIT 775, 783, 676 F. Supp. 263, 268 
(1987). 

It should also be noted that, beginning in 1982, “[s]olid-state elec- 
tronic watches and clocks,” were to be classified under item 688.36, 
TSUS. In its reply brief the plaintiff asserts that, despite item 688.36, 
TSUS, the term “clock” as used in the tariff schedules is limited to clocks 
containing “movements.” The plaintiff states that item 688.36, TSUS, 
was concerned “solely with non-extension of duty-free treatment under 


the Generalized System of Preferences (GSP) to watches and clocks and 
not tariff classification at all.” (emphasis in original). 

By its express terms, however, item 688.36, TSUS refers to “[s]olid- 
state electronic watches and clocks.” Hence, from the plain meaning of 
the statute, it is apparent that Congress intended to classify solid state 
timekeeping devices as “clocks.” 


CONCLUSION 


In view of the foregoing, it is the determination of the court that plain- 
tiff has not overcome the presumption of correctness that attaches to 
the classification by Customs, and that the imported merchandise has 
been properly classified by Customs under a basket provision for radio 
combinations, “whether or not incorporating clocks or other timing ap- 
paratus, under item 685.50, TSUS. Judgment will issue accordingly. 
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(Slip Op. 91-31) 


Krupp STAHL A.G. AND Krupp STEEL PRoDUCTS, INC., PLAINTIFFS v. UNITED 
STATES, ET AL., DEFENDANTS, ALLEGHENY LUDLUM STEEL CoRrP., ET AL., 
DEFENDANT-INTERVENORS 


Court No. 87-02-00199 
[Action is remanded to Commerce for an administrative review. ] 
(Decided April 19, 1991) 


Coudert Brothers (Milo G. Coerper, Robert A. Lipstein and Matthew P. Jaffe), for plain- 
tiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Velta A. 
Melnbrencis), for defendant. 

Collier, Shannon & Scott (Paul C. Rosenthal, Robin H. Gilbert and Mary T. Staley), for 
defendant-intervenors. 


DiCar1o, Judge: Plaintiffs challenge assessment of antidumping du- 
ties for merchandise entered between a preliminary and final determi- 
nation at the rate established in the preliminary determination. Both 
determinations occurred prior to the 1984 and 1986 amendments to the 
statute governing administrative reviews of antidumping orders (“sec- 
tion 751 reviews”). See Tariff ACt of 1930 § 751, as amended, 19 U.S.C. 
§ 1675(a) (1988). The Department of Commerce contends that since 


plaintiffs failed to request an administrative review, duties should be 
automatically assessed at the rate of estimated duties deposited at the 
time of entry. See 50 Fed. Reg. 32,556, 32,560 (1985) (codified as 
amended 19 C.F.R. § 353.22(e) (1990)). The Court finds the statute and 
regulations applicable to this action require Commerce to conduct an 
administrative review. Consequently, the action is remanded to Com- 
merce for appropriate administrative action. 


BACKGROUND 


The merchandise, cold rolled stainless steel sheet, entered the United 
States between December 1982 and June 1983, which was between 
Commerce’s preliminary and final determinations of sales at less than 
fair value in Certain Stainless Steel Sheet and Strip Products from the 
Federal Republic of Germany, 48 Fed. Reg. 28,680 (1983) (final). In its 
preliminary determination, Commerce established an estimated duty 
rate of 27% ad valorem and required plaintiffs to deposit estimated du- 
ties when the merchandise entered the United States. See 19 C.F.R. 
§ 353.39(e)(2) (1983) (current version at 19 C.F.R. § 353.15(a)(3)(ii) 
(1990)). Commerce’s final determination resulted in an estimated duty 
rate of 7.76% ad valorem which plaintiffs were required to deposit for 
subsequent entries. 

Under the statute and regulations then in effect, Commerce was re- 
quired to begin an administrative review of plaintiffs’ entries within 12 
months of the publication of the antidumping order. 19 U.S.C. § 1675(a) 
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(1982); 19 C.F.R. § 353.53(a) (1983). The purpose of an annual adminis- 
trative review is to “establish[] the margins used to calculate the 
amount of duties to be assessed on merchandise entered during the * * * 
period under review.” Zenith Radio Corp. v. United States, 1 Fed. Cir. 
(T) 74, 75, 710 F.2d 806, 808 (1983). The duty rates established in the 
review determination also set the rate importers must deposit on entries 
occurring after the review period and until Commerce completes the 
next annual review. Jd. Prior to review the duties are merely estimated 
duties deposited on the entry of merchandise. In August 1983, Com- 
merce initiated a section 751 review of plaintiffs’ entries. 

Before Commerce published the results of that review, however, Con- 
gress amended 19 U.S.C. § 1675(a) to provide that Commerce shall con- 
duct a review of an antidumping duty order upon the request of an 
interested party. Trade and Tariff Act of 1984, Pub. L. No. 98573, 
§ 611(a)(2)(A), 98 Stat. 2948, 3031. The amendment applies only to in- 
vestigations initiated on or after October 30, 1984, the effective date of 
the Act. Id. § 626(b)(1), 98 Stat. at 3042. This investigation was initiated 
prior to that date pursuant to a petition filed April 26, 1982. 

On August 13, 1985, Commerce published regulations providing that 
in the absence of a request for review, antidumping duties will be as- 
sessed at the rate equal to the estimated duties deposited at the time of 
entry. See 50 Fed. Reg. at 32,560. On August 30, 1985, Commerce noti- 
fied the parties that they must request a review of the entries or they 
would be liquidated at the 27% rate . 

Plaintiffs requested the continuation of the review on October 18, 
1985, but withdrew the request on July 25, 1986. On October 6, 1986, 
Commerce discontinued the review and directed Customs to liquidate 
the entries at the 27% preliminary estimated rate. 

Subsequently in 1986, Congress amended the effective date provision 
of the 1984 amendment by adding that the 1984 amendment also applies 
to review investigations initiated pursuant to section 751 of the Tariff 
Act of 1930 as well as to final antidumping orders. See Tax Reform Act of 
1986, Pub. L. No. 99-514 § 1886(b) (1), 100 Stat. 2085, 2922. Conse- 
quently, administrative reviews of both final orders and duty rates es- 
tablished in prior reviews will be initiated upon the request of an 
interested party. The 1986 amendment did not explicitly state its effec- 
tive date. 

Plaintiffs bring this action claiming the regulation providing for liqui- 
dation at the 27% preliminary rate is void and without effect and sought 
an order directing Commerce to assess duties at the 7.76% rate estab- 
lished in the final dumping determination or a remand to Commerce to 
complete its administrative review of plaintiffs’ entries. Because the 
Court finds the regulation does not apply to plaintiffs’ entries, the Court 
does not address the validity of the automatic assessment regulation. 


DISCUSSION 


The first issue is whether the Court has jurisdiction over this matter. 
Plaintiffs contend jurisdiction is proper under 28 U.S.C. § 1581(i) 
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(1988), the court’s residual jurisdiction provision. Commerce and inter- 
venors argue the Court lacks jurisdiction under section 1581(i) since the 
Court would have had jurisdiction under 28 U.S.C. § 1581(c) (1988) had 
plaintiffs exhausted their administrative remedies by seeking a review. 
Plaintiffs counter that jurisdiction under section 1581(i) is proper be- 
cause the regulation they challenge applies only when no review is re- 
quested, making section 1581(c) manifestly inadequate. 

The analysis of jurisdiction under section 1581(i) “begins with the 
proposition that one who has been injured by agency action is presump- 
tively entitled to judicial review.” Miller & Co. v. United States, 8 CIT 
281, 284, 598 F. Supp. 1126, 1129 (1984), aff'd after further proceedings, 
5 Fed. Cir. (T) 122, 824 F.2d 961 (1987), cert. denied, 484 U.S. 1041 
(1988). At oral argument, Commerce conceded that had plaintiffs re- 
quested a review, the final results of the review would have mooted the 
preliminary determination and, therefore, plaintiffs would possibly 
never get judicial review of the validity of the regulation. R. 34. In Inter- 
redec, Inc. v. United States, 11 CIT 45, 46 n.1, 652 F.Supp. 1550, 1552 n.1 
(1987), the court held it had jurisdiction under 28 U.S.C. § 1581(i) where 
the plaintiffs challenged assessment at the estimated rate and the valid- 
ity of the automatic assessment regulation. The Court follows Inter- 
redec and holds it has jurisdiction. 

The next issue is whether plaintiffs’ entries are governed by the auto- 
matic assessment regulation. In Interredec, the court addressed the ef- 
fective dates of the 1984 and 1986 amendments to 19 U.S.C. § 1675(a). 
The plaintiffs in that case were notified on December 4, 1985 that they 
must request a review of their December 1984—-November 1985 entries, 
which were subject to a 1973 antidumping order. Interredec, 11 CIT at 
47, 652 F. Supp. at 1553. The plaintiffs did not make a timely request 
and Commerce took the position that the entries would be assessed at 
their deposit rate. Id. at 47,652 F. Supp. at 1553-54. The plaintiffs sub- 
sequently requested a review, but Commerce issued an order to liqui- 
date the entries at the deposit rate. Id. at 47, 652 F. Supp. at 1554. The 
plaintiffs then sought a preliminary injunction to prevent liquidation 
while they challenged the validity of the automatic assessment regula- 
tion. 

The court found the 1984 amendment did not apply to antidumping 
investigations initiated before October 30, 1984 and the 1986 amend- 
ment extended the 1984 amendment to section 751 reviews of existing 
antidumping orders when the review is begun after October 22, 1986, 
the date of enactment of the 1986 amendment. Id. at 50, 652 F. Supp. at 
1556. In so doing, the court found that neither amendment is retroac- 
tive. Id. Since the merchandise was entered when the law required Com- 
merce to automatically conduct reviews of antidumping orders issued 
prior to October 30, 1984, the court concluded the regulation did not ap- 
ply to the plaintiffs’ entries and Commerce was required to conduct a 
review without a request from the plaintiffs. Jd. at 51, 652 F. Supp. at 
1556. 
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Plaintiffs argue the Court should not follow Interredec because it in- 
volved a request for a preliminary injunction and, therefore, was not a 
decision on the merits. Supplemental Memorandum of Plaintiffs, 13. 
While Interredec was limited to determining the plaintiffs’ likelihood of 
success on the merits, the court specifically addressed and conducted a 
detailed analysis of the effective dates of the 1984 and 1986 amend- 
ments. That analysis is directly relevant to the controversy presently 
before the Court. Commerce and intervenors argue Interredec is distin- 
guishable for two related reasons. Commerce argues the plaintiffs in In- 
terredec had a request for a review outstanding when the amendment 
became effective with respect to reviews of antidumping orders. Accord- 
ing to Commerce, plaintiffs in this action are not entitled to a review be- 
cause they withdrew their request and did not renew it after the 1986 
amendment became effective. Intervenors argue regardless of the effec- 
tive dates of the amendments, plaintiffs are not entitled to an adminis- 
trative review because they affirmatively rejected that option. 
Defendant-Intervenors’ Post-Hearing Brief, 2. 

Regardless of plaintiffs’ actions, Commerce was statutorily required 
to conduct a review of the entries within 12 months of the publication of 
the antidumping order. The Interredec court found that the amend- 
ments are not retroactive and, therefore, the regulation did not apply to 
the plaintiffs’ entries. Consequently, the plaintiffs in that case were not 
required to make a request and the outstanding request was not deter- 
minative. Interredec, 11 CIT at 51, 652 F. Supp. at 1556. If the Court fol- 
lows Interredec, plaintiffs’ withdrawal of its request is not 
determinative because the automatic assessment regulation is inappli- 
cable to these entries. 

At oral argument, all of the parties conceded that if the Court follows 
the reasoning in Interredec, the Court would have to remand this action 
to Commerce. R. 42, 47 & 57. “[A]mong trial courts it is unusual for one 
judge to be bound by the decisions of another * * *.” Algoma Steel Corp. 
v. United States, 865 F.2d 240, 243 (Fed. Cir. ), cert. denied, 109 5. Ct. 
3244 (1989); see generally Nalls & Bardos, Stare Decisis and the U.S. 
Court of International Trade: Two Case Studies of a Perennial Issue, 7th 
Annual Judicial Conference of the United States Court of International 
Trade, reprinted in 14 Fordham Int’! L.J. 139, 146 (1990-91). Neverthe- 
less, absent unusual or exceptional circumstances, it would appear to be 
better practice for judges of this court to follow the prior opinions of the 
court. See Fricker v. Town of Foster, 596 F. Supp. 1353, 1356 (D.R.I. 
1984). 

None of the parties have advanced a sufficient reason for the Court 
not to follow Interredec. Interredec addressed an issue directly relevant 
to this action. Under these circumstances and in the interest of uniform- 
ity, stability and predictability, the Court follows the reasoning in Inter- 
redec. Parties unsatisfied with this conclusion should address their 
arguments to our appellate court. See American Lamb Co. v. United 
States, 9 CIT 260, 262, 611 F. Supp. 979, 981 (1985), remanded with in- 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 19, MAY 8, 1991 


structions to vacate on other grounds, 4 Fed. Cir. (T) 47, 785 F.2d 994 
(1986). 

The Court also notes the 1986 amendment only amended the 1984 
amendment. Therefore, if the 1986 amendment is retroactive, it would 
be retroactive only to October 30, 1984. Consequently, the 1986 amend- 
ment would not affect the outcome of this action since the entries and 
the order pre-date the 1984 amendment. 


CONCLUSION 
The action is remanded to Commerce to conduct an administrative re- 
view of the entries. Liquidation remains suspended pending further ac- 
tion by the Court. 
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